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Will you stand up in court? On 
the admissibility of psychiatric 
and psychological evidence 


PAUL ROBERTS 


ABSTRACT The courts’ general approach to psychiatric and psychological 
evidence is reviewed and an alternative reading of Turner [1975], the leading case on 
the admissibility of such evidence, is proposed. It is argued that in order to be an 
effective forensic practitioner the mental health professional needs to be apprised of 
the criteria used by courts to determine the admissibility of expert evidence. These 
criteria are illustrated by considering a recent Court of Appeal case in which 
psychiatric evidence tendered by the defence was excluded. Three essential qualities 
of admissible expert evidence are identified and explained, namely the evidence 
must: 1) fall squarely within the boundaries of the witness’s expertise; 2) on 
balance, afford practical assistance to the court; and 3) defer to the values, objectives 
and priorities of criminal proceedings, as structured by substantive criminal law. 


Keywords: expert evidence, psychiatric, psychological, admissibility, duress 


Since many aspects of criminal evidence and procedure are currently subject to 
critical scrutiny and debate one might wish to take issue with Slovenko’s 
over-confident assertion that ‘the most controversial area in the law of evidence is 
the use of expert testimony’ (Slovenko, 1993: 627). Few would deny, however, 
that psychiatric, psychological and other expert evidence is increasingly 
prevalent and influential in criminal proceedings, in England and Wales 
(Thornton, 1995; Murphy, 1995:305) as it is in the United States (Feldman, 
1995; Pizzi, 1995). The observations of practitioners and commentators to this 
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effect are borne out by reported criminal cases. Freckelton (1987: 42) identifies 
seven issues on which the courts have built up a practice of seeking the assistance 
of mental health professionals, namely: fitness to plead; insanity; diminished 
responsibility; automatism; the formation of intent; intoxication; and the 
voluntariness of confessions. More recently, the Court of Appeal has endorsed 
the receipt of psychiatric and psychological evidence in relation to a broad 
spectrum of issues, including the proof of non-insane automatism in Attorney 
General’s Reference (No.2 of 1992) (1993), the meaning of ‘bodily harm’ in 
Chan-Fook [1994], the testimonial competence of a witness with Down’s 
Syndrome in Deakin [1995] and the reliability of a confession made by a 
defendant prone to fantasy in Ward (1993). The Court of Appeal also displays a 
permissive attitude towards evidence based on novel scientific theories or 
techniques, as Robb (1991) illustrates. Indeed, the courts have attracted criticism 
for too readily admitting evidence that might in fact be of negligible value, despite 
misleading appearances to the contrary (Robertson et al., 1994). 

Yet despite this (to a certain extent, new-found) willingness to receive expert 
testimony on these and other matters, the courts are frequently criticized for 
being too restrictive in their approach to the admissibility of psychiatric and 
psychological evidence. The complaint is long-standing (e.g. Haward, 1964) as 
well as familiar, and the courts’ alleged reticence is variously explained. Some say 
that judges are shoring up the law’s authority by preventing the emergence of a 
new forensic hierarchy in which ‘experts would usurp the judicial role, and... 
science would displace law as the touchstone of social order’ (Jones, 1994: 96); 
others have it that the legal process harbours a perverse desire to ‘tie its own 
hands and bandage its own eyes’ (Hindley, 1939: 152). Today the focus for much 
of this criticism is the alleged inadequacy of the ‘Twmer rule’, so-called after the 
leading and much cited modern authority on the admissibility of expert evidence. 


THE ADMISSIBILITY OF EXPERT EVIDENCE: 
TURNER REVISITED 


Turner was a murder case in which the defendant battered his girlfriend to death 
with a hammer. The defendant’s evidence was that he had been provoked into a 
blind rage when his girlfriend told him that she was expecting another man’s 
child, and to lend credibility to this story at trial the defence sought to adduce 
psychiatric evidence about the potentially explosive effects of these revelations of 
infidelity on a man of the defendant’s personality and temperament. However, 
having read the psychiatrist’s report, the trial judge (Bridge, J.) decided that it 
could not be given in evidence, essentially because it did not diagnose the 
defendant as suffering from any recognized mental illness. The Court of Appeal 
subsequently upheld this ruling in substantially similar terms, Lawton, L. J. 
remarking that jurors ‘do not need psychiatrists to tell them how ordinary folk 
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who are not suffering from any mental illness are likely to react to the stresses and 
strains of life’ (p.841). The ‘rule’ derived from Turner is that mental health 
professionals may testify on matters outside the knowledge and experience of 
ordinary jurors but not as to ‘normal’ mental health or psychological processes. 
Lawton, L. J. explained the court’s reasoning at p. 841: 


An expert’s opinion is admissible to furnish the Court with scientific 
information which is likely to be outside the experience and knowledge of a 
judge or jury. If on the proven facts a judge or jury can form their own 
conclusions without help, then the opinion of an expert is unnecessary. In 
such a case, if it is given dressed up in scientific jargon, it may make 
judgment more difficult. The fact that an expert has impressive scientific 
qualifications does not by that fact alone make his opinion on matters of 
human nature and behaviour within the limits of normality, any more 
helpful than that of the jurors themselves; but there is a danger that they 
may think it does. 


Now the judgment in Turner has attracted a good deal of criticism, both 
general and specific. The general complaint is that it is too restrictive and 
therefore leads to the exclusion of relevant evidence. More specifically, it is 
argued that the supposed distinction between ‘normality’ and ‘abnormality’ 
obscures more than it reveals (Mackay and Colman, 1991; JUSTICE, 1991: 
para. 10.15). An ‘abnormality’ test does not even accurately predict the courts’ 
decisions on admissibility (Ormerod, 1991), much less does it reflect the limits of 
psychiatric and psychological inquiry. Nor has an alternative formulation, in 
terms of a ‘common knowledge’ test, recommended itself to commentators 
(Freckelton, 1987: 53). Moreover, the use of these ill-defined and much contested 
concepts leads to another general criticism, namely that the imprecision of the 
Turner ‘rule’ greatly reduces its practical value as a guide for expert witnesses 
preparing to testify and as a rule of admissibility for courts to apply (Thornton, 
1995: 145-7; Hodgkinson, 1990: 229-32). Sheldon and MacLeod (1991: 816) go 
as far as to suggest the existence of not one but three possible ‘rules’ which may be 
gleaned from the case: 1) expert evidence is admissible only if it concerns matters 
beyond the knowledge or experience of the jury; 2) expert evidence is admissible 
only if it goes to abnormality; or 3) expert evidence relating to personality traits is 
inadmissible. This lack of precision has contributed to apparent disparity in the 
decided English cases and to conflicting approaches in other common law 
jurisdictions (Pattenden, 1986). 

Let us pass over the fact that some of these criticisms are more persuasive than 
others; a comprehensive evaluation of the objections to Turner will not be 
attempted here. Instead I want to propose an alternative reading of the case, a 
reading that is, in my view, both more helpful and more constructive than the 
critics’ interpretation of Turner, and more in keeping with the court’s intentions 
on that occasion. The better view, it is suggested, is that Turner does not advance 
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any novel ‘rule’ of admissibility at all. If Lawton L. J.’s judgment is reread in its 
entirety, restoring the famous and oft-quoted passages to their original context, 
the most natural and plausible interpretation is that the court simply intended to 
reaffirm the well-settled judicial approach to admitting expert testimony. In its 
mature form the courts’ approach to such evidence can be traced back to Lord 
Mansfield’s judgment in Folkes v. Chadd (1782), but its intellectual career in the 
common law begins much earlier. The search for its origins takes us back to the 
fundamental question at the root of our inquiry: why have expert testimony at 
all? 

The basic rationale for incorporating expert testimony into criminal proceed- 
ings is that the quality of forensic decision-making may be improved if courts 
request the assistance of individuals who have knowledge and expertise outwith 
the experience of lawyers and lay triers of fact. This simple proposition has been 
recognized since the dawn of modern common law. Saunders, J. explained it 
thus, over four centuries ago, in Buckley v. Rice Thomas (1554) at pp. 124-5: 


[I]f matters arise in our law which concern other sciences or faculties, we 
commonly apply for the aid of that science or faculty which it concerns. 
Which is an honourable and commendable thing in our law. For thereby it 
appears that we do not despise all other sciences but our own, but we 
approve of them and encourage them as things worthy of commendation. 
And therefore ... in a case that came before the Judges, which was 
determinable in our law, and also touched upon the civil law, they were 
content to hear Huls, who was a bachelor of both laws, argue and discourse 
upon logic. . .as men that were not above being instructed and made wiser 
by him. And in an appeal of mayhem the Judges of our law have used to be 
informed by surgeons whether it be a mayhem or not, because their 
knowledge and skill can best discern it. 


These sentiments have been endorsed in modern times by the highest judicial 
authority. In Toohey v. Metropolitan Police Commissioner [1965] Lord Pearce, 
with whom the other four law lords agreed, thought it beyond argument that 
‘when a witness through physical (in which I include mental) disease or 
abnormality is not capable of giving a true or reliable account to the jury it must 
surely be allowable for medical science to reveal this vital hidden fact to them. . . . 
It is obviously in the interests of justice that such evidence should be admissible’ 
(p.608). In short, the parties to criminal proceedings are free to adduce any 
expert evidence that will genuinely assist the court to try the case. But notice that 
this rationale for receiving expert advice has a logical corollary: if, conversely, an 
expert is able to tell the court or jury only what they could work out for 
themselves, the expertise is redundant and the forensic process has no place for 
his or her evidence. 

The decision to exclude the psychiatric evidence in Tumer can be seen as 
entirely in keeping with the courts’ traditional approach to expert testimony and, 
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indeed, as flowing directly from it. The better reading of the case, it is suggested, 
is that the particular expressions used by Lawton, L. J. in the course of his 
judgment are merely idiomatic variations on the central familiar theme, not 
authoritative formulations of overlapping or conflicting ‘rules’. It is therefore 
unhelpful to think of the admissibility of psychiatric and psychological evidence 
in terms of an ‘abnormality’ or ‘common experience’ rule. The courts adhere 
consistently to neither. Moreover, these ‘rules’ are, at best, partial guides to court 
practice because they overlook important criteria which bear on the admissibility 
of expert evidence. 

The court does not simply ask itself whether an expert could supply relevant 
information to the jury. If relevance were the only criterion of admissibility 
expert evidence concerning the mental life of ordinary men and women — for 
example, in relation to the accuracy of eyewitness accounts — would be an 
unremarkable form of testimony in criminal proceedings (Sheldon and Mac- 
Leod, 1991: 817 ff.; Loftus, 1984; cf. Egeth and McCloskey, 1984). Yet such 
evidence is not admissible in English courts (Hodgkinson, 1990: 242). The point 
finds clear expression in Turner itself: 


Opinions from knowledgeable persons about a man’s personality and 
mental make-up play a part in many human judgments. In our judgment 
the psychiatrist’s opinion was relevant. Relevance, however, does not 
result in evidence being admissible: it is a condition precedent to 
admissibility. Our law excludes evidence of many matters which in life 
outside the courts sensible people take into consideration when making 
decisions. (p. 841) 


The true test of admissibility — what the court really has to ask itself — is whether 
the evidence that it is proposed to give will be sufficiently helpful to the jury to 
offset any disadvantages that its admission is likely to entail, in terms of 
lengthening the proceedings, increasing their complexity, or diverting the jury’s 
attention away from the main issues in the case and the proper way to evaluate 
them. These broader considerations are encapsulated in a general admissibility 
standard which applies to all the evidence adduced in a criminal trial. (There are 
important differences between the courts’ approach to prosecution evidence and 
their approach to defence evidence, which reflect the asymmetrical structure of 
adversarial criminal proceedings.) The general admissibility standard finds 
expression in several, partly overlapping, rules of evidence. One test, at common 
law, is whether the evidence is sufficiently probative to outweigh its likely 
prejudicial effect on the moral integrity of the proceedings and the reliability of 
the verdict (Christie [1914], at pp. 559, 564-5; Sang [1980]). Another formu- 
lation, contained in s.78 of the Police and Criminal Evidence Act 1984 and 
expressly limited to evidence on which the prosecution proposes to rely, is 
whether the admission of the evidence would have such an adverse effect on the 
fairness of the proceedings that the court ought not to admit it. Still other rules 
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exclude evidence which, although relevant, is too peripheral to the central issues 
in the case. And so on. 

Once it is recognized that the courts are engaged in this more expansive and 
difficult task, as opposed to simply applying a crude ‘abnormality’ or ‘common 
experience’ rule, their decisions about the admissibility of expert psychiatric or 
psychological testimony are more readily intelligible. Weightman (1991), which 
is often singled out as an inappropriately restrictive decision (JUSTICE, 1991: 
para. 10.15; Thornton, 1995: 144, 147), provides a good example. The defend- 
ant was charged with murdering her 2-year-old daughter by suffocation, having 
made full confessions to her husband, to a probation officer and to the police. 
She subsequently retracted the confessions and, in order to cast doubt on their 
reliability, sought to adduce psychiatric evidence at trial to show that her 
histrionic personality made her emotionally superficial and liable to act 
impulsively under stress. The Court of Appeal dismissed the defendant’s appeal 
against conviction and endorsed the decision of the trial judge (Tucker, J.) not 
to admit the evidence, citing Turner for the proposition that ‘a psychiatrist’s 
evidence is inadmissible where its purpose is in effect to tell a jury how a person 
who is not suffering from mental illness is likely to react to the stresses and 
strains in life’ (p.297). But this incantation did not exhaust the court’s 
reasoning, for McCowan, L. J. went on to explain that the psychiatrist’s 
evidence would have added little, other than confusing terminology, to the 
evidence already before the jury. The probation officer had testified to the 
defendant’s emotional superficiality and attention-seeking behaviour, and tapes 
of the defendant’s interviews with the police had been played in court. Having 
heard the evidence the jury had concluded that her confession was true. What 
further assistance could the psychiatrist have provided to the court, other than 
to inform it that the defendant’s personality type was known to Freud as ‘La 
Belle Indifférence’? 

The Court of Appeal in Turner did not intend to discourage the use of 
psychiatric evidence in criminal proceedings; Lawton, L. J. specifically said as 
much at the end of his judgment (p. 842). My rereading of Turner establishes 
that an irrational fear and suspicion of mental health professionals is not part of 
English legal doctrine (I make no comment either way about the attitudes of 
individual lawyers and judges). It also demonstrates that decisions concerning 
the admissibility of expert evidence do not turn on the mechanical application 
of some ‘abnormality’ or ‘common experience’ rule. Even if my interpretation 
of Turner is found unpersuasive, I hope that I have at least shown that the 
decision to admit or exclude the evidence of mental health professionals and 
other experts is more complex and multidimensional than might be apparent to 
those at the periphery of criminal proceedings — which is where expert 
witnesses are located (Roberts, 1994; Jones, 1994). 

The foregoing analysis suggests that if mental health professionals are to have 
the opportunity to apply their expertise to the administration of criminal justice, 
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to give effective advice to prosecution and defence lawyers before trial and to 
present evidence in court, they ought to be aware of the legal rules governing the 
admissibility of their evidence and endeavour to ensure that it falls on the right 
side of the line. The remainder of this article employs a case-study to illustrate 
and expound on the argument presented thus far. The case of Hurst [1995], 
recently before the Court of Appeal, affords a cautionary tale; we will see how 
the psychiatrist’s evidence in that case was thrice inadmissible. Detailed analysis 
will yield a useful cartography of the pitfalls and mantraps which litter forensic 
territory and routinely ensnare the uninitiated. When that happens, the courts 
fail to make effective use of the available expert assistance and the would-be 
expert witness is frustrated and perhaps alienated from the forensic process, less 
willing in future to contribute to the pursuit of criminal justice. The following 
discussion of the application of evidential principles is intended to augment the 
literature on the mechanics of testifying in court (Roberts and Willmore, 
1993: 123-32; Carson, 1990; Reder et al., 1993). It contributes another chapter to 
a survival manual for expert witnesses and identifies some of the perils by which 
the unwary are undone. 


DRUG-RUNNING UNDER DURESS: MARNIE, 
DUANE AND SINISTER ROGER 


Marnie Michelle Hurst arrived at London Heathrow from Los Angeles on April 
Fools’ Day 1992. As she passed through the terminal a customs officer asked her 
why her passport had been issued only a few days before, to which she replied 
that she was an habitual procrastinator. Unconvinced, the officer detained and 
searched her, and during the course of the search he recovered a package, hidden 
under Hurst’s skirt, which contained a kilogram of cocaine. Hurst said that the 
drugs were not hers: they had been ‘fronted’ to her by a third party and she 
intended to pay for them from her profit on their sale. She was charged with 
being knowingly concerned in the fraudulent evasion of the prohibition on the 
importation of cocaine. 

At trial Hurst admitted the facts constituting the charge but claimed to have 
acted under duress. Her trouble started, she said, when she agreed to let her 
friend Duane stay at her apartment. Duane was out of work and had nowhere to 
live; all he had to his name, it seems, were debts and enemies. A man named 
Roger began to call on the defendant, claiming that Duane owed him money. At 
first the defendant agreed to help Duane by lending him money to pay Roger but 
the situation was hopeless and she was obliged to ask Duane to leave. 
Unfortunately, Duane’s departure did not signal the end of Roger’s campaign of 
extortion. Before long he was threatening the defendant, saying he would stalk 
her and wait outside her apartment at night until she made good on Duane’s debt. 
On what turned out to be Roger’s last visit he told the defendant that unless she 
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agreed to take a package to England for him he would kill her mother, and to 
demonstrate his sincerity he produced a photograph of the defendant’s mother 
which he had somehow acquired, from where she knew not. The defendant was 
understandably terrified for her mother’s safety and, she told the court, it was 
this fear that compelled her to accede to Roger’s demands. She could not go to the 
police: they were racists who would have laughed at her. 

In order to bolster the duress plea, the defence drew attention to the 
defendant’s traumatic childhood. She had been sexually, mentally and physically 
abused by her alcoholic stepfather, who also beat her mother and sisters. When 
the defendant was 11 the girls and their mother found intermittent sanctuary in a 
family crisis shelter. Aged 14, the defendant began a sexual relationship with her 
mother’s boyfriend, which continued during the period when she was a ward of 
court, between the ages of 16 and 18, until she reached 21. After breaking-up 
with her boyfriend she went to live with her father for a short time before moving 
into her own apartment. The defence sought to argue that these experiences had 
made the defendant particularly susceptible to the demands of violent men. A 
consultant psychiatrist, Dr Peter Mellett, was instructed to produce a report. At 
trial the defence asked the court to admit Dr Mellett’s report under s. 30 of the 
Criminal Justice Act 1988, which provides that an ‘expert report shall be 
admissible as evidence in criminal proceedings’. In addition, the defence sought 
to call Dr Mellett as a witness to testify in person. But the court refused to hear Dr 
Mellett or to let the jury see his report. The defendant was duly convicted and 
sentenced to 7 years’ imprisonment with a recommendation for deportation. The 
Court of Appeal subsequently affirmed the trial court’s decision to exclude Dr 
Mellett’s evidence and dismissed the defendant’s appeal against conviction. The 
reasons for the ruling should be of interest not only to forensic psychiatrists and 
psychologists but, more broadly, to any medical or scientific expert who might 
become involved in criminal proceedings as a witness. 


THREE GROUNDS OF EXCLUSION 


In order to see why the courts would not give Dr Mellett a hearing it is necessary 
to quote at some length from sections of his report. This is, in edited form, what 
Dr Mellett wrote after interviewing the defendant in HMP Holloway: 


Miss Hurst was neatly dressed and appeared to be a bright young lady who 
looked no older than her years. . . . She showed no evidence whatsoever of 
any specific psychiatric illness. I carried out no formal testing of her 
intelligence but, from her quickness of understanding and highly articulate 
clarification of points which were at first obscure to me, I had the 
impression she was of superior intelligence. This was in spite of the 
limitations on her education imposed by her family life. . . . Without our 
invoking any of the more complex or obscure theories arising from such 
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systems of thinking as psychoanalysis, it can be seen that this young 
woman was from infancy to adolescence ‘trained’ to live in fear of and in 
obedience towards men who appeared to be powerful and dangerous 
figures in her life. 

It is a well-established and well-documented fact that the abuse of 
children, sexually or by physical violence, may profoundly affect the 
personality. Whilst there may be no psychiatric illness or diagnosis in the 
ordinary sense, the outlook, expectations and actual behaviour of the adult, 
who has suffered thus in childhood, may be found to be gravely abnormal, 
although this may not be at all apparent to a casual acquaintance. 

It does not surprise me that this particular young lady was ready to 
comply with the requests of the sinister and threatening person known as 
Roger. . . . It might well be thought that any person subjected to the duress 
imposed by Roger might have tried to follow out his plan. Some would 
undoubtedly turn to the police for help and this might well be more likely 
in the culture of the United Kingdom. . . . In the case of Miss Hurst it is of 
overwhelming importance that she had been trained to fear and to comply 
with violent and deviant men from her infancy until her adolescence. In my 
view it is above all because of this experience and its effect upon her 
personality that she behaved entirely as a victim in bringing cocaine to the 
United Kingdom in a rather strikingly naive manner. . . . 

Those sexually or physically abused in childhood are commonly prone 
in early life to be led into playing once more ‘the victim role’. It appears to 
me that in this matter, over which Miss Hurst has been brought before the 
court, she must be seen as the victim and not as a criminal. She has been 
exploited and led into connivance in criminal activity, through no fault of 
her own. 


From a legal perspective there are major defects in this report, several of which 
would in isolation have been enough to render the evidence, or parts of it, 
inadmissible; taken together the result was a formality. These defects will be 
described under three heads: 1) the boundaries of expertise; 2) practical assistance 
to the court; and 3) substantive criminal law. 


1 The boundaries of expertise 


Although the boundaries of expertise were not identified as grounds for 
exclusion of the psychiatric report, either at first instance or on appeal, any 
criminal lawyer reading the above extracts would immediately be drawn to 
several assertions made by Dr Mellett and to the language used to express them. 
There are two closely related rules of evidence with which forensic psychiatrists 
and other experts need to be acquainted. 

First, a witness may testify only to matters which fall squarely within his or her 
field of expertise. If this boundary is crossed the testimony ceases to be expert 
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evidence and becomes merely the opinion evidence of an expert (Kenny, 
1983:200), clothed in the aura of apparent expertise. This is a form of 
charlatanism that could mislead the court into according too much weight to the 
evidence (Moenssens, 1993; Roberts, 1994: 498-500). 

Second, the expert cannot testify to the facts on which his or her opinion is 
based unless able to give direct evidence of them, which is not usually the case. 
The factual basis for the expert’s opinion is typically related to him or her by a 
third party, as, for example, when a forensic scientist receives information from 
the police relating to the circumstances in which samples for analysis were 
recovered; or when a psychiatrist is provided with background information 
during the course of an interview with the defendant. Such information would be 
inadmissible hearsay from the expert’s mouth (Tapper, 1990: 493-4; Murphy, 
1995: 310-12). To the extent that facts must sometimes be assumed in order for 
the expert to furnish an opinion, it must be made clear to the court, in 
examination in chief (Turner [1975], p.840), that his evidence rests on 
hypothetical assumptions which remain to be proved. Speculation about facts 
should be avoided completely except in so far as it is an inevitable incident of 
presenting the expert’s testimony. 

Dr Mellett’s report falls foul of both these rules. His characterization of the 
defendant as a ‘victim’ who had acted ‘through no fault of her own’ is a serious 
breach of the field of expertise rule, because the culpability of the defendant is 
paradigmatically a matter to be determined by the court. A forensic psychiatrist 
is not an expert in criminal law doctrine and his or her opinion on such matters 
carries no more weight than that of any other concerned member of the public. 
At law the defendant’s biographical details are often taken merely to explain why 
he or she offended. Although such explanations may be advanced as factors 
mitigating sentence, they do not prevent the defendant’s being held criminally 
responsible for his or her acts. This might be a harsh doctrine but it is the law and 
psychiatrists have no standing to challenge it gua expert witnesses. Similar 
objection may be taken to Dr Mellett’s speculation regarding cultural variations 
in requests for police assistance. It is difficult to see how his remarks on this topic 
could be expert testimony. A criminologist, sociologist, or anthropologist could 
perhaps give such evidence (although the courts are not particularly receptive to 
forensic social science) but training and qualification as a psychiatrist do not, 
particular specialism aside, afford special insight into comparative community— 
police relations. 

As to the proof of the factual background to the case, including the defendant’s 
family life, Dr Mellett obviously had to rely on the information provided to him 
by the defendant herself, which he was able to augment with a report on her 
circumstances supplied by the family crisis shelter organization with whom she 
had lodged as a child. One cannot tell from the sections of Dr Mellett’s report 
quoted by the Court of Appeal whether the hearsay nature of this evidence was 
made clear in the report itself, but it would have been necessary to spell out its 
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status to the jury had the report been adduced in evidence. Hearsay is generally 
inadmissible in criminal proceedings because it is often less reliable than direct 
oral testimony and usually harder to challenge. Experience shows that the ‘facts’ 
on which experts are asked to base their opinions are not always the unvarnished 
truth. The psychiatrist’s report in Turner, for example, narrated that from “all 
accounts [Turner’s] personality has always been that of a placid, rather quiet and 
passive person who is quite sensitive to the feelings of other people. He was 
always regarded by his family and friends as an even-tempered person who is not 
in any way aggressive.’ Now all this may have been true, but in order to make a 
proper assessment of the evidence a jury would also need to know that Turner 
had previous convictions for assault with intent to rob and possession of an 
offensive weapon, matters of which ‘all accounts’ had obviously neglected to 
inform the psychiatrist. 

The Court of Appeal has long emphasized the importance of distinguishing 
between those matters to which an expert can give direct (opinion) testimony, 
and assumed facts on which the expert’s opinion is based and which require 
proof from elsewhere. In Turner Lawton, L. J. remarked at p. 840: 


It is not for this court to instruct psychiatrists how to draft their reports, 
but those who call psychiatrists as witnesses should remember that the 
facts upon which they base their opinions must be proved by admissible 
evidence. This elementary principle is frequently overlooked. 


It is clear from Hurst that some forensic psychiatrists, and the lawyers who 
instruct them, have yet to take the hint. Dr Mellett’s reference to Roger as a 
‘sinister and threatening person’ is a good example of an unsubstantiated and 
somewhat prosaic allegation bearing on matters within the province of the jury 
and its assessment of the defendant’s credibility as a witness. It should not have 
been slipped into an expert’s report in a way that lends it the appearance of 
incontrovertible fact. In the event that Dr Mellett’s report had been admitted 
under s.30, this phrase, along with references to the defendant’s lack of 
culpability and to her decision not to call the police, would have had to have been 
deleted in order to make the evidence fit for jury consumption. 


2 Practical assistance to the court 


The fact that Dr Mellett’s report stood in need of substantial amendment would 
not of itself lead to automatic exclusion, for the crucial question remains to be 
answered: would an expurgated version of the report provide sufficient 
assistance to the court to justify receiving it, notwithstanding the trouble and 
expense to which its admission might give rise? In short: would the expert be 
more help than hindrance in assisting the court to reach a just resolution of the 
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case? Dr Mellett’s report was excluded at first instance in Hurst because Judge 
Miller answered this question in the negative: 


There is no probative evidence that Dr Mellett can give that will assist the 
jury in what they have to decide. 

In my view the jury are well able, and in this court where the defence of 
duress is certainly not unusual, they are well able to make a decision 
whether somebody was acting under duress or not. (p. 88) 


In the light of the discussion of admissibility principles and the rereading of 
Turner advanced above, it should be clear that Judge Miller’s ruling need not be 
taken to imply that psychiatrists have nothing important to say about personality 
traits, or that the unreflective ‘common sense’ of the jury is superior to systematic 
observations made in clinical practice or to the results of carefully constructed 
and replicable psychological experiments. We have seen that the court’s decision 
to admit or exclude expert evidence involves reaching an accommodation 
between a complex of factors. Although the difficulty of this calculation should 
not be underestimated, a good starting-point on every occasion will be to 
consider the probative value —the weight — of the evidence the expert proposes to 
give. 

In Hurst Dr Mellett himself did much to undermine the case for admitting his 
psychiatric report, for he appeared to concede that his evidence had very little 
probative value. The court would have been grateful for Dr Mellett’s restraint in 
refusing to invoke ‘any of the more complex or obscure theories’; courts are 
rightly suspicious and intolerant of attempts to bamboozle them with scientific 
jargon. But mental health professionals need to go beyond obvious generaliz- 
ations about human behaviour to persuade a court to expose jurors to their 
evidence. A real prospect of practical assistance is required to offset the risk that 
on hearing the expert’s testimony jurors will become confused about their 
fact-finding responsibilities; perhaps diverted from the main issues in the case or 
unduly influenced by the expert’s non-expert opinions about guilt and 
innocence. What Dr Mellett proposed to tell the court in Hurst was that the 
defendant was of above average intelligence and presented ‘no evidence 
whatsoever of any specific psychiatric illness’. Sexual and physical abuse in 
childhood could have profound effects on personality, his report continued, 
which might manifest themselves in ways not immediately apparent to the casual 
observer. Yet there was no indication that the defendant was thus afflicted, or of 
how one might determine if she were. Dr Mellett was not surprised that Marnie 
Hurst’s will was overborne by Roger’s threats, but then ‘any person subjected to 
the duress imposed by Roger might have tried to follow out his plan’. The Court 
of Appeal provided a fair summary of this evidence, affirming the first instance 
court’s decision that it was inadmissible because it lacked probative value: 


At its highest [Dr Mellett’s] evidence went no further than an opinion that 
in some cases, perhaps in many cases of sexual and physical abuse suffered 
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over a substantial period, a woman may find her will to resist sapped and 
become, as he said, ‘trained to live in fear of and in obedience towards men 
who appeared powerful and dangerous’... . In our view the judge was 
right to hold that his evidence went no further than a speculative opinion as 
to the effect her past experiences may have had upon her. He was 
expressing an opinion on matters which, given the evidence of the appellant 
herself, the jury were in as good a position as the psychiatrist to assess. 


(p. 88) 


3 Substantive criminal law 


Although the matters already canvassed were enough to dismiss the appeal, the 
court went on to outline another ground for ruling the defendant’s psychiatric 
evidence inadmissible. This ground of inadmissibility, which turns on the 
substantive criminal law governing the defence of duress, underlines a general 
point of great importance: legal rules govern the admission and evaluation of 
expert medical or scientific evidence, and those experts who choose to participate 
in the criminal process must accept that the priorities, procedures and 
expectations of their own disciplines will be subordinated to forensic require- 
ments. This does not mean that experts should compromise the integrity of their 
evidence; on the contrary, they should defend it as vigorously as opportunity 
allows. It is simply to recall that the criminal process is (or should be) principally 
concerned with moral responsibility, guilt, innocence, censure and justice, and 
that these considerations properly dictate the nature of criminal proceedings. 
The law takes a firm stance in relation to duress. Although one who commits a 
crime under threat of death or serious physical injury to himself or another may 
be excused on grounds of duress, as, it is said, a concession to human frailty, the 
defence is hedged about with qualifications and prerequisites. Duress is no 
defence at all to murder, as a principal or secondary party, or to attempted 
murder (Gotts [1992]), on the (far from convincing) ground that it would be 
wrong to withdraw ‘the protection of the criminal law from the innocent victim 
and [to cast] the cloak of its protection upon the coward and the poltroon’ (Howe 
and Bannister [1987], per Lord Hailsham, at p. 432). A duress plea will also fail in 
respect of other criminal offences if the defendant is deemed unreasonably to 
have passed up an opportunity to secure police protection; Hudson and Taylor 
[1971]. (The fact that this is a matter to which the jury should have particular 
regard makes Dr Mellett’s musings on the topic of comparative community— 
police relations particularly inappropriate and, from the court’s point of view, 
unwelcome.) However, for present purposes the most significant restriction on 
the defence of duress is that it is available only to persons of reasonable fortitude. 
The law demands an element of objectivity in almost all the general grounds of 
justification and excuse: one may only use reasonable defensive force to protect 
self or another, in the circumstances as one truly believes them to be 
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(Scarlett [1993]; Clegg [1995]); provocation turns murder into manslaughter 
only for those who display reasonable self-control (Homicide Act 1957, s. 3); 
and, as explained in the leading case of Graham [1982], duress requires that a 
sober person of reasonable firmness would have responded to the threats in the 
same way as the defendant did. The test has an element of flexibility, in that the 
defendant’s permanent, non-transitory characteristics — such as age and sex — 
may be ascribed to the reasonable person for these purposes, but this does not 
extend to endowing the hypothetical person of reasonable fortitude with the 
defendant’s weakness of will, whatever its aetiology. As several recent cases have 
emphasized (Hegarty [1994]; Horne [1994]), to subjectivize the reasonable 
person to that extent would be to surrender any element of objectivity in the test. 

Applying the law to the facts of Hurst, it can be seen that even if Dr Mellett had 
been more forthright in diagnosing in the defendant some syndrome of ‘trained’ 
obedience to ‘powerful and dangerous’ men, his evidence would still have failed 
to address any live issue in the case. It was therefore inadmissible because it was 
irrelevant. As Beldam, L. J., delivering the judgment of the Court of Appeal, 
concluded: 


So long as there is this objective element in the standard by which a 
person’s reaction to duress by threats is to be judged, we find it hard to see 
how the person of reasonable firmness can be invested with the 
characteristic of a personality which lacks reasonable firmness, and 
although we appreciate the difficulty involved in trying to separate 
personal characteristics one from another, nevertheless we are bound by 
the formulation in the case of Graham, and on that basis Dr Mellett’s 
evidence was irrelevant to any issue which the jury had to determine. 


(p. 91) 


CONCLUSION 


The growing influence of psychiatric and psychological evidence in criminal 
proceedings is testament to the important contribution made by mental health 
professionals to the pursuit of criminal justice. The legal rules governing the 
admissibility of expert evidence reflect the fact that for several centuries the 
courts have willingly received genuine assistance on matters outside the 
knowledge and experience of the ordinary people who comprise the jury or 
magistrates whose task is to try the case. Dicta in modern authorities such as 
Turner [1975] might give the impression that the courts are not sufficiently 
receptive to mental health professionals’ evidence. The better view, however, is 
that Turner merely affirms and applies the courts’ traditional, liberal approach to 
admitting expert evidence. Decisions which appear restrictive can be explained in 
terms of the need to balance the probative value of the evidence against the 
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potentially deleterious consequences of admitting it, ajudgmentmore difficultand 
complex than some critics of court practice have allowed. Or so it was argued here. 

To be effective forensic practitioners, mental health professionals, amongst 
others, need to be aware of the legal requirements and expectations which 
structure their role in criminal proceedings: if in doubt, they should politely but 
firmly insist that their instructing lawyers take the time to explain. Hurst illustrates 
the essential matters to which forensic practitioners should have regard: the expert 
must remain within the boundaries of his or her expertise and take care not to 
trespass on the province of the jury; his or her evidence should give the court the 
benefit of specialist knowledge or expertise in a form which has sufficient practical 
utility to make the expert, on balance, more help than hindrance in reaching a just 
resolution of the case; and, above all, the expert must recognize that legal rules and 
principles establish the structure into which his or her evidence will be inserted, 
even if on occasion this is experienced as an ill-fitting and irritating harness. Since 
courts are engaged in forensic — not clinical or experimental — inquiries, it is right 
and proper that law and the logic of proof, not science or medicine, should be the 
final arbiters of the expert’s evidence. 


Paul Roberts, BCL, MA, MPhil, lecturer in law, University of Nottingham, Department of Law, 
University Park, Nottingham NG7 2RD 
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